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Where provided, the offense of criminal or malicious mischief must be committed willfully and maliciously. 


The offense of criminal or malicious mischief must, in some jurisdictions, be committed willfully and maliciously. ! Malice is, 
therefore, an essential element of the offense, particularly where the applicable statutory provision utilizes the term "malicious" 


in defining the offense.” In other jurisdictions, however, the offense is only required to be committed willfully,” and a showing 


of malice is not required to sustain a conviction for unlawful or criminal mischief.“ In any event, in criminal mischief cases, 
proof that property has merely been damaged or destroyed is not enough to establish the corpus delicti, rather, to establish the 
corpus delicti of criminal mischief, the State must show that the destruction or damage occurred and that the destruction or 


damage was intentionally or knowingly caused by a person.> 


A willful act is done intentionally and by design, in contrast to that which is thoughtless or accidental.° When a criminal damage 
to property statute includes a "knowing" mental state, an actual intent to damage property is not the required mental state for 


criminal damage to property.’ Where the act must be committed knowingly in order to constitute the offense, an awareness 


of a substantial probability that the fact exists will constitute the requisite knowledge.® Intent may therefore be established by 
reckless conduct as where a defendant damaged a building by igniting a fire but claimed to have been simply pointing out a 
fire hazard where the defendant, a volunteer firefighter, admitted that he started the fire and left the scene without making sure 


that the fire was out.” 
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Statutes defining malicious mischief do not require damage to the property of an intended victim.!? Under the doctrine of 
transferred intent, a defendant can be guilty of malicious injury to property even though the property actually injured was not 


the property that the defendant intended to injure. 


Malice. 


In order to determine whether the element of malice sufficient to support a conviction for criminal mischief is present, one must 
look to the circumstances surrounding the conduct which caused the damage. | Malice is something more than a deliberate 
attempt to do a wrong”? or an intent to do the actual harm resulting from a wrongful act,|+ Acting with the requisite malice 
requires more than acting heedlessly or in reckless disregard of others, '> and more than proof of negligence is required to 
obtain a conviction. !° It refers, instead, to a state of mind of cruelty, hostility, or revenge. 17 The requisite intent for malicious 


destruction of property is an intent to injure or destroy the property, for a bad or evil purpose. 18 Th one jurisdiction, to prove a 
defendant acted with "malice," so as to support a conviction for malicious destruction of property, the government must show (1) 
the absence of all elements of justification, excuse or recognized mitigation; and (2) either the actual intent to cause a particular 


harm or the wanton and willful doing of an act with awareness of a plain and strong likelihood that such harm may result. 13 


While, in most crimes, the willful doing of an unlawful act suffices to prove malice, pursuant to statutory definitions of malicious 
destruction of property, such offense does not.?? Where provided, it is not necessary that an accused intends the actual harm 
resulting.” l All that is required to show malice is a conscious disregard of a known and substantial risk of the harm which 
the statute is intended to prevent.” To act with malice, as required for willful and malicious destruction of property, one must 


act not only deliberately, but out of hostility toward the owner of the property.” However, malice does not require that the 
defendant know the identity of the owner of the property damaged, and the state is not required to establish the defendant's 


malice was directed specifically toward the owner of the property." 


Federal statute. 


Knowledge by the defendant that the damaged property belongs to the United States is not an element of the offense of willfully 
injuring or committing any depredation against property of the United States,” as the statutory mens rea of "willfully" modifies 


only "injuring or committing,” and does not modify or have any impact on the words "property of the United States."? To 
prove "willful" injury to, or depredation against, property of the United States, of a kind proscribed by the criminal statute, 
the government must prove that the defendant acted voluntarily, intentionally, and with the knowledge that his or her conduct 


was unlawful.” 
Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
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Wash.—State v. Wooten, 178 Wash. 2d 890, 312 P.3d 41 (2013). 
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Idaho—State v. Skunkcap, 157 Idaho 221, 335 P.3d 561 (2014). 
Offense of willful and malicious destruction of property 
Mass.—Com. v. Chambers, 90 Mass. App. Ct. 137, 57 N.E.3d 1020 (2016), as corrected, (Sept. 2, 2016). 
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